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BEFORE TLEE DIIRLTE TFITT.TTTYRES COVMMTESTOM

OF THE S5TATE OF HAWAIIL

_____ ™ the Matter of -—-=---

FUBLIC UTILITIES COMMISSION Docket No. 03-0272

Tnetituting a Procesding to Order No. 20471
Tmplement the Federal
Commminications Commigsion’s
(*FCC*Y Triennial Review Order,
FoO No. 03-36.

OEDER
I.
on  August 21, 2003, the Federal Communications
cormission  (“FCC"}  released its Triennial Review Order.’
through izs TRO, the FCC establisned new rules governing the
obligations o©f incumkent local exchange carriere ("ILECS"} to
make siemenls of their network available on an unbundled basis to
competitive local exchange carriers ("CLECE"} and, among cother
~hings, delegated to state commissiong the task of undertaking
proceedings T determine the unkbundling ghligations of

ILECS COonCernLng certaly network el eMmeENTs in EpeCL i

ltn pe Review of the Sectionm 251 Umbundling Obligationz of
Ineumbent Local  EBxchange  Carriers, Implementation of the
Loral Compelition Provisions of the Telccommunications Act of
1995, and Deployment of Wireline Services Offoring Advanced
Talecommunice ticns Capability; CC Docket Nos. (01-338, Ge-98, and
90-147; Report and Order and Ordsr aon Remand and Farther Matioa
of Preposed Bulemaking; FOC Ho. 03-36; Aqopted February 20, 2003 ;
kaleased August 21, 2003 {(“Triemnial Review Order® or “TRD"}.



geocgraphic markecs, pursuant to  asction 251{d) (2} of the
melpeommumications Aot of 1996 (the *Actr).”

The F2C instructed state commissions o conduct and
complete “graoular” proceedings within the framework of the 1RG.
rirst, state cormissions are givem ninety (30) days from the
effective date of the crxder’ to rebut the FCC's ™naticnal finding”
of po impairment for switching for large businefs cugbomers
{also known &5 enterprise customers), sgexved by high-capscity
loops, such a=s Dg-1lg  ("90-dey Review").® Second, gtate
commicgions are givenm nine (%) months f£rom the effective date of
the order ©o determine whether or not economic and operational
impaicment erists in - particulax geographic markets for
mass~$arket customers {relarring o resicential Aang Very snals
buzginese customers] under the new Yoo test for “lnpairment”
{(*4-month Review”).’

This proceeding is bedng initiated teo dwplemcnt  the
FCQ's Triemnnial  Review rdor in the State  of Hawall
{the "State"}, We iniviate our investigation in this daocket,

he Act, Public law No. 104-104, amended the Comwunicaticons
act of 1934, Title 47 of the United Statas Code ("U.5.C.7).
Section references in  chis docket are, thus, to those in
47 U.5.C., &= amends2d by the Reo.

mhe  Triennial Beview Order was  published  in the
rederal HRoglster op September 2, X003 hpplying the normal reply
comment peried, thirty (30) days from publicagion, the effective

date of the cxder ie Jcotober 2, 2403.

“with an effective date of COctobexr 2, 2003, the §0-day
timeframe expires eon or aboubt Tuesday, December 3, Z003.

"With an effoctive dete of October 2, 2002, the S-month
timeframe expires on Fridey., ouly Z, 2004.

)



sua sponte, ‘n accordance with the federal requirements of the
TRG and the 2ct, and pursuant to our general investigative
powers set forth in Hawalil Revised Statutes (“HRES") § 265-7 and

Jawaii bdminiztrative Rules (“HAR") § 6-61-71.

1T,

To fulfill the purposes of docket, the commissicon
ackrnowladges that it rusc solicit the parllcipation of the
State's sole TLEC, VERIZON HAWAII INC. (“Verizon Hawaii®}; the
vericue CLECs that operate in the srtate; Lhe LDEFARTHENT OF
COMMERCE  AND  CONSUMER AFFAIRS, DIVISICH OF CONSUMER ADVOCACY
(“Consumer Advocate”)’; and other inlerested stakeholders.
We noce Ll many o f the abave momtlioned sntitias and
organizations are parties to the comnission’ s on—golng proceeding
in Tocket Mo. 7702. Accordingly, and due to the short timefromes
ot Forbth in tha TRA far the cormisslion to complete its reviews,
we Fimd it veasonable &zt this time to wmake the parties of

-acket Wo. 7702, parties to the proceedings in this docket.’

fpursnant to HAR 0§ &-€1-62, the Consumer Advocate 1% an
ex officioc party to every proceeding belore the compission.

mecket MNo. 7702 is & commisszion initiated proceeding

investigating the communicatieons infrastructure of the State.

—wrough Docket No. 7702, the comnlesion addressed, reaclwed, and
Facilitated the dmplamentacion uwl  meuy Lssuse aad  concsena

*eyolving the telecommnications industry including, »put not

limited to, tne develepment and adoption of Title 6, Chapter 80,
HAE, the comrisginn’s rules oo ocumpetition in Telecoammunications
Services: compliance with the Rct and Act 725, Session Lews of

Hawaii 1%95: and the establishment of rales for unbundled network
Clerents (CUME=T}) . In light of thoe ocaloneiws woxls and el ewe

accomplisked in Docket No. 7702, we believe that the parties of

Docket No. 7702 will ke zhle <o assisl and contribute in the

dovelopment of a sourd record in this docket.



The record of Docket No. 7702 indicates that the
current. parties to the docket are:

ta] The Congumer Advocate;

(b} &T&T COMMUNICATIONS O IIAWAILT, ING. {“AT&T"};

(@) PACIFIC LIGHTNET, INC. {“PLMI"};

(<) EERINT COMMUNICATIONS COMEANY , L.P.
{"Sprinc”};

(&} TIME WARNZE TELECOM OF HAWARII, L.P., doa
OCEANIC COMMUNICATIONS (“Oceanic®);

(£} IWITED STATES DEPARTMENT OF DLEPFENSE AND ALl
OTHER FEDERAL EXFCUTIVE AGENCIES {"DOD"}: and

(¢} Verizon Hawaili.

The commission will expecz all parties to thig
proceecing to  fully participate in the development of the
procedures and lsgues necessary to conduct the roeviews under the
federal guidelines of the TR0 and corgistent with all Etakte laws
=nd commisgion rules and regulacicns, If dotermined necessary,
+he parties to this proceeding will alsco be expected to actively
participate in all elements of contested cage proceadings in this
docket. The comuission s aware that gimilar proceecings are
being conducted in  other states zand terricories uuades Llie
requletory jurisdiction of the FCC, andl we recognize that =some
members of the newly named parties to this procesding, i.e., the
current Uocket wno. 7702 pomelics (referre=d to im thio srdor ac the
“Tnitial TR Farties®) may not have the nccessary. time and
ragosrces to fully participate as a party in this docket.
AcLcLGiugly, within twomty (20} daye of the Aste ~f Fhis nrder.

the —nitial TrRO ParTies smst either: (1) file o letter notifying
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the ecommissicn of itg duly authoriced representative{s] for the
proceedings in this docket in accordance with HAR § 6-81-12, or
(2} submit & wrilten request for cormission approval to withdraw
from the proceedingé in this docket.

additiocmally, any interested individwal, entity, or
community or business vrganization is invited to file a moticn to
intervene or participate without intervention in this docket in
compliance with our rules set Zorth in HAR Chapter 6-€1,
Subchapter 4. Wwe deo this to encourage public input and to
engure, as meh as possible, & vonprelizisive  exmomination  oFf

ieaues involwved in the implementation of the TRC.®

IIT.

The cormission will, on its own initiative, concucc the
reviews n this docket, in light of the Trienniel FReview Order,
conmcur-antcly n two distinct and sgeparate parts in accordance
witk HAR § 6-€1-39. fart I of thisz proceeding will delve into
the iesues and concerns surrounding the 90-day Review, while the
commigsion’s 9-month Review will be conducted in Part II of this

proceeding.

e will ke every efforz te notify all interested

individuals of the initiatien of this docket. Te this end, we
expact Lo, ATONg other things, place this ordsr on ouxy Internet
wielisi o=, ot btboid dwew. ctabe. i cue loudoaet Jpmediynio him, and mao ]

thie order to every Llelecormunicaticns provider who is culy
suthorized to operate ia our Stats.

Ln
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part I: S50-dav Review

wWith regards to Part I of :this proceeding, the FCC made
o natiomal Einding that ;owpetitors are not impaired without
anbundled access to incumkent LEC local circuit awitching when
serving DS[-]1l1 enterprise customers,”  The FCC clarified that
sueh a finding means “denial of acgess te unbundled Switching
would not impair a competitor’s ability to serve the enterprise
merkets, ineluding all customers whick are served by the
corpetitor over loops o Bsr-11 vapaudly and  above. "t
(eferred to in this order as the *No Crpairment Finding”.)
The FCC gives states ninety (90 days <o renut its Mo Impairment
rinaing  “iw individual morketo baced en specific  operational
evidence regarding loop, collogation, and transport provieioning
and specific ercncmic evidence including the actual depleyment of
compotitiva awitrhes and competitors’ costs in serving enterprise

customers. * M

In light of the guidelines set Zforth in the TRO and due
ko “he short period of time given for the commission to ralut the
FCCfs No Impairment Finding, we believe that it ig8 reasonable to
go forward with the 90-day Review of the FIC's No Impairment
Fincding upon a filing eof & motion for the commizsion to proceed

{("Moticn to Frocesd”) Dy a CLEC within twenty [(20) daye of the

‘Sea, TRO at 9 421.
Toee, TR al 4 403,

Bges, TRO at 4 421.



date of this uvrder. A cng with its Motion to Proceed, the CLEC
rust also file sufficient evidence to support its position that
the FOC's No Impairment Finding should be rebutted. To rproceed
withour such a motion would result in a waste of the cormission’s
resources and impede the commissién's akility to timely address
thi= matter. ddditionally, the CLEC filing the motion:
(1} mmst alsc timely flle and qualify [or party status under HAR
§ 6-561-55, if not already ramed as a party; (2) must be prepared
to met forth or “acilitace the producticon of all the evidence
necessary LO rEDQUT  The  FUC'S  NO o Anpsiiment  Floding: s
{3} sha:l bear the hurden of proof with =Zegards to this matter.
If no such rotion is filed within the required .time, the
ot ssion will compider the %0 doy reviow ac uncustainables, =and
vart I of this proveeding may be concluded. Howewer, 1f a
Mo—icn te Proceed is filed, the commiszsion will allow  the
Tnit!al T Partlies and these who timelv f£iled Zor irtervention
in this proceeding five (5) days to provide corment® on the

Motion to Froceed.

B.

Part IT: %-month Review

With <segards to 2Zart I of <This proceeding, the
cemmrmission will move forward with izs  analysis urder the
aganrption that a 9-month Feview is sustainabkle. The FCC made a

finding that CLECS zre inpaired wilhout access to wnbundled lccal



switewing for wass-market custemers on  a naticnal basis.™
Fi=ding that ecoromic and operatinonal barriers Zor the out over
process result in the impalrment, the FOC specifically orderea
stabte corrmissions, within nine (9) wonthe of the effective cate
of the TRZ, to “approve and implement a batch eut process thal
will render the hot ocut process more efficiznt and reduce
per-line hot cut costg.”” In the altermazive, the FCEC requires
state comriesions to issue detailed findings that support the
conclusion that the ILEQ's current hot cut  process, ir a
particular geongraphic market, dces not Impalr compRtitors and
ihat a T©oatch cut process is therefore not necessary.
The sommissicn will address its het cut/katch cut cbligations Lor
local swizching and all olle: lssues inclading thooe relaked to
lhigh capacity loops and dedicated rransport under the FCO's
Y-month deadline for mass—market' cistomers in Part II of this
PLuLssniig .

After the requisite intervention period and the
*copance of a commission order determining the parties and/or
partiripamts to this docket, the cormission will reguire the
parties to mest Iinformally to davelop a stipulatecl protective
order, 1f necessary, and stipulated procedural /prehearing order

to govern the matters of =2art TI of this sroceeding for the

Paae, TRO at § 459.

Yooe, YMO ST Y4 43% and 460.

Hgpe, TRO at I 460.

3]



cormission’s review and consideravion.” If the partiss are zok
able to stipulate, each party will he required to file proposed

orders for <The comrission's consideration. More specific

directions and guidelines on these matters are forthcoming;
howevar, we will szrive towards dispensing with all procedural

matters of Part II of this docket by Lhe end of November 2003.

Iv.
THE COMMISSION ORDERS:
1. A proceeding 1s initlated Lo Loplewenl lie PCC's
Triennial Review Order.
2. The current Docket Ho. T2 parties--the
Clom&ume rdvoceoto, 2T, DIMT, Sprint, OosanD o, oo, and

verizon Fawaii--shall be made parties to this procesding, as the
Tnitial TRO Partieza. Within twenty {(20) days of the date of this
arder. thae Tnitial TRO Parties szhall eizker: {1y file a letter
notifying the comissien of its duly authorized representative(s)
Zor the proceedings in this docket in accordance with HAR
§ 6-61-12, or {2) submit &a written zegaest for commissien
approval wo withdrew from the proceedings in this docket.

3. any indiwidual, entity, or organization desiring

tc intervene as a party or to participate without intervention in

e atipalated protoetiva ordor will alce apzmly o Part T
of oroceeding in this docket; however, we will reguire the
parties to file a separale slipilaled vrocedural/prehearing order
for zart - of this proceeding, 1f it iz deemed sustainable.



this proceeding shall file a motion to intervene or participate
without intervention not later than twenty (20} davs of the
filing of this order. Mollions to aintervens or participate
witheut interventicn must comply with all applicable rules of HAR
Chapter 6-61, FRules of Practice and Procedures Before the
public Utilities Commission.

4. Any CLEC who wishes Lo rebut the FUU's 0o
impairment £finding for switching for large husiness c¢ustcmers
that are served by large capacity locops, such as DS-1lg, in a
50-day proceeding before the commissiun shall [1le a Motion to
Proceed within twenty (20) days of the date of this order.
Along with its Motionm to Proceed, the CLEC must atso file
enrficlient swvidence in  pupport <f  its  peosition that +he
FCC's No Impairment Finding should be rebutted, and the CLEC will
}a held te the reguirements set Zorth on this matter in
Ceotion ITIT.A nf thia nrder. Comments or the Motionm to Iroceed,

if applicable, will be received through the sarameters also get

forth in Yection IIZ.A. of this ovrder.

10



DONE at Honolulu, Eawail this 29th  day of Septenber,

2003.

PUELIC UTILITIES COMMISSION
OF THE STATE OF HAWAILT

Byé;ﬂ@ -/'/‘j é;m

Carlito P, Caliboso, Chairman

Eiwura, Commissioner

e ; .. /

LPPROVED LS TO FORM:

. ook Kim
tmmlssion Coungel

FLL.IELION
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T hereby certify that I have this date served a copy of the

foregoing Dxder HNo. 20471 upon the fellowing parties, by causing

a wopy hereof to e mailed, postage prepaid, and properly

addressed to sach such party.

DEPARTMENT OF COMMBERCE ANDY UUNSUMBE AFFALEE
DIVISION OF COMSUMER ADVOCACY

P. O. Box 541

Honelula, HT Be305%

LA M. QSHIMA, DOQ-
MTCHAEL H. LaU, ESQ.

OEHIMA, CHIM, FONG & CHUNG
Davies Pacific Center, Suite 400
341 Bishop Street

Honolulu, HI 0RE13

STEFHEM 5. MELNIKOFY, EE0.

TEREANCE A. SFANN, E3Q.

OFFICE OF THE JUDGE ADVOCATE GENERAL
DEEARTHMENT OF THE ARMY

LITIGATION CENTER
80l North Stuart Streebt, Room 700

Arling-on, VA  22203-1837

JOEL ¥. MATSUNAGA

VICE PREEIDENT-EXTERMAL AFFAIRS
YHELIAUN HAawsll 1LNC.

P, O. Box 2200, A-17

Honolulu, HI SaE41

LESLIE ALAZN JEOEL, ESO.
CORPORATE COUMOEL
TERTZON HEWALT THNC.

E. O. Box 2200
Honolulu, HI G654l



{fervrificate of Service - Continueal

LISA SUAN

GOVERNME=NT i BEGULATORY AFFATRS MANAGER
PACIFIC LIGHTMET, INC.

737 Bishop Strest, Suite 150G
Honolulw, HT LeE13

EOCHELLE D, JONES

VICE PRESLUEANL, REGULATOHEY AFFAIRS
OOEANTIC COMMUNICATICHS

2669 KHilihau Street

Honoluwlua, HT 95219

J. DoUEnAad THO, DOG.

PAMELA J. LARSCHN, ERD.

TATANABE, IMNG & FAWASHIMA

First Sawaiian Center, 23 Floor
939 Bishop Shtreet

Honelulu, HI 96813

STETFHEN H. EUKTA, ESQ.

SPRINT COMIMI-CATICNS COMPAMY, L.P.
100 Spear Strest, Suite 230

far Francisco, Ok c410F

J&/WN @M

Karen Hia a

DATED:  September 29, 2003



